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THE FORCE OF IDEALS. CREATION OF LIBERAL STATES, POLITICAL
CONSTITUTIONS AND DEMOCRATIC TRANSFORMATION
HORACIO CAPEL
Doctor by the National University of San Juan, Argentina
(1999), by the National University of Cuyo, Mendoza,
Argentina (2002) and by the University of Buenos Aires
(2010). Professor Emeritus of the University of

Barcelona, where he has been Professor of Human
Geography.

In the inaugural conference of the 11th International Geocritical Collogquium held in
Buenos Aires in 2010, | addressed the issue of the right to the city and the right to the city in
the current phase of widespread urbanization. In this intervention | defended that in a
democratic society, from the existing legal framework, many transformations of very profound
and even revolutionary consequences can be made. He also considered that "the existence of
the State and the organization of the liberal State in the nineteenth century have had and have
positive functions”, and | pointed out that | did not share the questioning and disqualification
of what some describe disparagingly as simple ‘formal democracy’; neither the delegitimization
of the State and its vision as an institution that is always at the service of capitalism, of the
hegemonic power of capital. Finally, he affirmed that “State and formal democracy are needed,
to begin with. Then all that is necessary and possible. Also deepen and use the resources we
have”83,

These statements of mine gave rise to some points, to which | had to argue my
position®*; and then they have originated a debate in which other authors have taken part®>, and
that has been very interesting.

This Colloquium is an opportunity to continue reflecting on some of the issues raised in
that debate. There are many issues that appear in it, and we must make successive approaches
that allow them to be treated in all their complexity. In relation to the possibilities of the
transformation of the State, the question of the creation of these political structures, the
territorial organization that were given under the liberal regime, and the value of the
declarations that appear in the political Constitutions that were elaborated can be raised by the

new states that were constituted in the 19th and 20th centuries.

8 Capel 2010.

8 With works published in the extraordinary number ofBiblio 3Wdedicated to “Law for the city in a democratic
society. Reactions and comments to the debate between Jean-Pierre Garnier and Horacio Capel ”(n® 932).

8 Garnier 2011 and Capel 2011.
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I will speak successively of political independence and the construction of the liberal
State, of power, and of the processes of territorialization and socialization. | will refer, finally,
to the liberating and transforming force of the political ideals embodied in the Constitutions,

and in other political statements that can be made today.

POLITICAL INDEPENDENCE AND CONSTRUCTION OF THE LIBERAL REGIME
AND NATION STATES

The construction of the liberal states in the nineteenth century was a complex process, but
of great importance. Political independence was sometimes carried out through wars of
independence or liberation, which were also later mitigated by the hagiography of each country.

We can say that in the Hispanic and Latin American sphere, the first War of Independence
was that of Spain, against Napoleon. As the title of the classic work of the Count of Toreno
(1835-1837) says, it was both "uprising, war and revolution”; and also a civil war to crystallize
in it a whole series of tensions that affected the absolute monarchy and the political, social and
economic structure, and that had been becoming apparent since the last two decades of the
eighteenth century. Like those for the independence of the American countries, there were also
struggles in which different conflicts that reinforced each other were mixed: civil wars, clashes
between supporters of the old regime and the liberal regime, between absolutists and liberals,
between progressive and moderate,

With the invasion of Spain by Napoleon's army, the state apparatus collapsed. The
country had the misfortune of having at that time absolutely inept and shamefully unworthy
kings: Ferdinand VII had been proclaimed king in Aranjuez on March 19, 1808 by abdication
of his father Carlos IV; but on May 1 in Bayonne, in the presence of Napoleon, the new king
abdicated in favor of his father, and five days later he did so in favor of Napoleon Bonaparte,
who, in turn, ceded the rights to his brother Joseph, which took the name of José I.

The constitution of provincial boards and the Central Supreme Board on September 28,
1808, as well as from January 30, 1810, the Regency Council of Spain and the Indies, tried to
resolve the power vacuum. The boards appropriated sovereignty and tried to find a new legal
framework with the convening of the Cortes, which would be held in the city of Cadiz, the only
point on the Peninsula that was not occupied by the French.

The experience of the Cadiz debates and the drafting of the Constitution would have a
great influence in America, in a situation identical to that of the metropolis and that remained
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until 1814, with the absence of the figure of the king. It was the Spanish War of Independence
and the power vacuum that fueled or provoked the independence movements in America. It was
that situation that generated and promoted the seizure of power by the Boards that were
constituted, and the one that opened the way towards constitutional texts of independent
countries, in a context in which the local acquired a strong political role2®,

As in Spain, in the American provinces the local boards did not obey the government of
Madrid, which was at the time in the hands of José Bonaparte, the intruder king. The seizure of
power by local councils and boards would have decisive consequences, supported by the
political culture that also inspired the drafting of the Spanish Constitution of 1812.

Initially in America, subordinate boards were established to the Central and Government
Supreme Board of the Kingdom, which did not obey Joseph I, which proclaimed in 1809 that
the domains that Spain possessed in America were not properly colonies, but “an essential and
integral part of the Spanish Monarchy”, and established that each American kingdom should
elect a representative to the Central Board. Which meant, for the first time, to give a
representation to America in the government of the Hispanic Monarchy, although in a minority
situation (9 American representatives versus 36 metropolitan, for fear of American numerical
superiority); an inequality that was felt as an offense by the Americans and led to the
explanation of many existing grievances (peninsular trade monopoly, preference for peninsular
in public office ...)¥’. Initially, many simply demanded the reform of the Monarchy and enforce
their rights; but soon the claims became more radical.

The Constitution of Cadiz of 1812 was applied in New Spain, Central America and some
parts of South America; but generally it had to be by authorities named before it, and sometimes
contrary to the text or some of its principles, such as freedom of the press. The elections
provided for in the Constitution were called, and the results gave the majority to the
liberals. But, at the same time, the Americans could also be inspired by the constitutional text
of Cadiz to strengthen their own path and support their rights.

In some respects, the Constitution supposed an advance in the comparison of the
Spaniards of Spain and America. Article 1 proclaimed that "the Spanish Nation is the meeting
of all the Spaniards of the two hemispheres."” They were Spaniards "all free men born and agreed
to in the dominions of Spain and their children™ (art. 5); what is reiterated in article 10 when

the parts that make up the Spanish territory are listed and include the ancient kingdoms of Spain

8 As noted in the last two decades,the works of Guerra 1995, Teran and Serrano Ortega (eds.) 2002, Lampériere
2004, Portillo Valdés 2006 and Luis (ed.) 2011, among others.
8 Verdo 2011.
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and the provinces of America and the Philippines (art. 10). It is also established that “the basis
for national representation is the same in both hemispheres” (art. 27).

In any case, the constitutional text then pointed out some significant limitations, in
particular to the qualification of citizen: those Spaniards who by both lines bring their origin
from the Spanish domains in both hemispheres were defined as such (and are ventured in any
town in the same domains ”; and it was also pointed out that the exercise of the rights of a
Spanish citizen is lost “by the status of domestic servant” (art. 25.3) or “by not having a job,
trade or known way of life” (art. 25.4). It is also established that to be appointed as an elector
it was required to be over 25 years old (art. 45), and that from 1830 (that is, 18 years after the
1812 Constitution was promulgated) it would be necessary to know how to read and write to
have the status of citizen (art. 25.6).

In fact, since 1810, before the power vacuum in the Peninsula, a constitutional movement
is activated in America, and the question of sovereignty as something that belongs to the
American peoples begins to be widely considered. The cabildos and elites became depositories
of said sovereignty. There were also, eventually, conflicts of obedience regarding the superior
boards of American political structures (residing in Lima, Bogota, Buenos Aires or Mexico)
and brutal reactions by some viceroys and political authorities of the Monarchy.

The stories of the birth of nations and their wars of liberation are myths that are built, that
have political and ideological functions, and that only recently are being deconstructed by
historiography. For example, the reasons for the qualification of the Spanish War of
Independence as an uprising of the nation and as a fundamental moment in the elaboration of a
Spanish national identity® have been raised . This war, like the Constitution of 1812, became,
through all the liberal historiography of the 19th century, an amalgam of resistance to the
invader, of patriotism, of political change, of revolution, of aspiration for freedom, of creation
of the Spanish nation.

There were, however, important differential nuances in the interpretations. The emphasis
could be placed on the uprising of the people for the independence of the homeland, or on the
fight for the defense of freedom and justice. That is, the Spanish War of Independence could be
perceived politically, by some, as the struggle for the independence of the Nation with its
king. For others, as an outbreak in defense of freedom, the rights of the people and justice; for
them it was a struggle without end, a myth at the service of building a future of freedom and

justice for all.

8 Alvarez Junco, 1994.
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In the nineteenth century expressions such as people, nation, popular sovereignty,
citizenship had a potentially democratic and revolutionary content, which everyone perceived
very well, and that created concern for conservatives and moderate liberals. The nation could
be the sovereign and independent homeland, a concept that unified all social classes; or the
people in defense of their freedom, the revolutionary people in arms, which attributed the
prominence to the popular classes. In the case of the Feast of Dos de Mayo (in commemoration
of the uprising of the people of Madrid against the French, on May 2, 1808), it could be taken
as a symbol of the independence of the nation with its king, or as an expression of the freedom
and rights of the people®°.

Similarly, the stories and representations of the American independence wars are being
rethought, also complex events, which can be presented as the struggle of the people for their
freedom, or the struggle of the oligarchies to obtain their own plot of power. Some emphasized
freedom, citizenship and political emancipation, and sought to rely on a broad social and
political base; others highlighted order and security and thought of a reduced social base of
owners and respectable people. There were important debates and differences between those
who extended political rights to the entire population and those who wished to reserve them for
a few.

It was necessary to build the new countries from the base, in a process that would be very
painful; to invent them in the sense given by the Spanish Language Academy to this term: "find
or discover, by force of ingenuity and meditation, or just by chance, a new or unknown
thing". An invention in which the traditions, the interests of the social groups that had the
prominence, the science, the pressure of other countries were mixed®.

In any case, what the Constitutions contributed was a lot. This is a radical legal and
political change: power was limited by a legal text, and individuals ceased to be subjects and
became citizens. That would have advances and setbacks, but it was a fundamental step. The
desire for freedom and to change the privileges of the Old Regime was general, to overcome
the previous situation legally and politically, and the rejection of despotism and absolutism was
spreading.

The Spanish Constitution of 1812 and those that were drafted and approved in the
American countries, reflect the desire and hope that a new, freer and egalitarian society would

emerge from the collapse of the political structure of the State apparatus. If in Spain the reaction

8 Demange 2004 and 2011.
% On Argentina, see Oliva Gerstner 2011
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against the government imposed by Napoleon resulted in the convening of the national
assembly in 1809, and if from the moment of its opening in September 1810 the Courts were
proclaimed sovereign, it would have been strange that this process, a Once triggered, 1 had no
more radical developments in America. The affirmation of national sovereignty as a source of
legitimacy would have immediate revolutionary consequences in the distant American
territories of the Monarchy, where local oligarchies saw arousal, or were able to channel,

The desire to build a new political order could not be repressed in the American territories,
which had thus with the political emancipation, free way for the construction of that new order,
the liberal order.

From 1811 the American provinces were creating their own constitutions, although with
important differences in the form of election and representation, in the conflicts between
unitarism and federalism, in the conception of equality and the declaration or not of individual
rights, in the protection major or minor of the individuals in front of the abuses of power; and
with texts that pretended to be more or less provisional or definitive.

The “Constitution of the State of Antioquia, sanctioned by the representatives of the entire

province and accepted by the people on May 3, 18127, in which preamble states:
“The representatives of the Province of Antioquia in the New Kingdom of Granada, fully authorized by the
people, to give a Constitution that guarantees all citizens their Freedom, Equality, Security and Property:
Convinced that the Crown abdicated, reduced to captivity, without hope of post limination the people who
enjoyed the character of sovereigns, dissolved the Government that they maintained during the exercise of
their functions, returned to the Spaniards of both hemispheres the prerogatives of their free nature, and the
peoples of the Social Contract, all of the nation, and among them the Province of Antioquia, resumed
sovereignty, and regained their rights: intimately persuaded that the governments of Spain for their current
status, and for their immense distance is impossible to free us from tyranny and despotism, or to comply
with the essential conditions of our association: seeing, finally, that the expression of the general will
solemnly manifested by the peoples,it is that using the imprescriptible rights granted to man by the Supreme
Author of Nature, they are constituted a wise, liberal and domestic government, to keep them in peace,
administer justice and defend them against all internal attacks as well as external, as required by the
fundamental bases of the Social Pact, and of any political institution: after a mature examination, and deep
reflections, we have agreed and agreed in the following Articles ”.as required by the fundamental bases of
the Social Pact, and of any political institution: after a mature examination, and deep reflections, we have
agreed and agreed in the following Articles. “as required by the fundamental bases of the Social Pact, and
of any political institution: after a mature examination, and deep reflections, we have agreed and agreed in

the following Articles”.
The remoteness and the specific situation of America made that the declaration of nullity

that Fernando VII made in 1814 of everything that had been decided during his captivity and
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absence did not have in America the same force that he had in Spain. The political discourse
that influenced the Constitutions of independent countries was, in general, the liberal
discourse®!; which, of course, would lead to conflicts with a more influential part of traditional
society, which accepted without question a hierarchical and state system. The Constitutions and
codes that were elaborated and promulgated after independence established, in a general way,
legislation of equal and universal application; although nuances that introduced difference and
inequality were also incorporated®?. And other cultural currents that could influence the
speeches, such as the one that favored military leadership or caudillismo, or the one that more
moderately attributed educative functions to power®3, transformed inheritance of enlightened
despotism of aristocratic roots, would also be felt.

But, in any case, the concrete principles established and enshrined in the Spanish
Constitution of 1812, like the others that were approved in America, although they were later
violated and suppressed, were forever left as an example and would allow new conquests and
rights, since the affirmation of democracy to broad suffrage and education for all®*. Gradually

universal suffrage and citizenship were being claimed and achieved by citizen pressure.

THE TERRITORIALIZATION AND SOCIALIZATION PROCESSES

The social groups that came to control the State with the triumph of the liberal regime
also exercised their power through territorial organization.

It was necessary to organize the State differently. In the 18th century, space acquired a
new dimension, measurable and thinkable in economic and technical terms, and power acted
consciously and systematically on the territory through specialized technical bodies®. With the
establishment of the liberal states everything intensified. A process of construction of the
territory was initiated through human intervention, essentially that of power: administrative
organization, regionalization, infrastructure creation and multiple actions decided by

governments.

91 War 1993.

92 Barragan 1993.

93 Como has defendedAljovin Losada (1993), with reference to the constitution of Andrés Santa Cruz, promulgated
for Peruvian-Bolivian Confederation (1836-1839).

% Also in American countries there were setbacks and attempts atdemocraticregeneration; for example, in the
reforms undertaken in Peru from 1886, Contreras 1993.

% Capel 1989.
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Therefore, the processes of territorialization and political-administrative division, the
conflict between centralization and regionalization, the elaboration of cartography and the
cadastre of independent states are especially interesting; as well as the ecclesiastical
confiscation and property of own and communal, the urban and rural effects of territorial
change, the environmental consequences of the construction of national states, the generation
of territorial identities and feelings of belonging.

The Constitution of Cadiz of 1812 already established in its article 11 that "a more
convenient division of the Spanish territory will be made, by a constitutional law, after
circumstances permit."” The new political regime immediately tried to constitute a new map of
the State, and to divide it evenly into several lower steps, essentially provinces and
municipalities.

The obsession with uniformity, as opposed to the territorial privileges and inequalities of
the old regime, led to a claim of homogeneity in the territorial organization of the State and
territorial management, to make all citizens equal before the laws, to achieve the application of
rules common in the exploitation of resources, give uniformity to the administration of justice
or unify the fiscal system; and also intended the formation of national unit markets.

The provincial and municipal division was one of the instruments of control and
management of the territory. In Spain it was realized after the triumph of the liberal regime in
1833, at the death of Fernando VII. The municipalities and their city councils were considered
the last step of the state administration.

The implementation of the centralized liberal territorial model could then lead to
resistance and attempts to change based on regionalist, nationalist or federal claims. For
example, in Colombia with the conflicts generated by tensions between the center of Santa Fe
and the provinces from 1811, when the proposal of the president of Cundinamarca, Jorge Tadeo
Lozano, to reorganize the territory of the Republic was produced, which caused in confrontation
between the Congress of Cundinamarca and the Congress of the United Provinces®®.

Influyeron en ello intereses econdmicos divergentes, estructuras de poder, tradiciones
politicas o culturales; y también las caracteristicas de la division social y técnica del trabajo, las
diferencias linguisticas o religiosas. En la misma constitucion del Estado pudo haber intereses
y estrategias enfrentadas: centralismo-regionalismo, proteccionismo-librecambismo, unitario-
federal, uniformismo-heterogeneidad, defensa del poder de la Iglesia o aspiracion a un orden

laico. También concepciones intelectuales diferentes: si la ilustracion y el positivismo fueron

% On that and other confrontations, Patifio Villa 2012 can be seen.
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decididamente uniformizadores, el romanticismo y neorromanticismo historicista tuvieron méas
sensibilidad ante la diversidad, las diferencias, las raices y las peculiaridades.

With the new liberal regimes it was also necessary to undertake processes of socialization,
which tried to build the nation and the national identity, the conscience of community widely
shared. Also create citizens and condition them for work and living together. It is therefore
important to study these socialization processes, the implementation of the educational system
and subsequent adaptations, the role of textbooks, the dissemination of new cultural and
political symbols, myths endorsed by all, and the effects of all this on the State
organization®’. Through education, the inhabitants of the new states - often from abroad - had

to become citizens®s.

POWER AND STATE

The debate about power is complex, since it implies not only a theoretical or philosophical
reflection on its nature (along the lines of Weber, Foucault and others) but also empirical studies
on how power acts specifically to achieve domination and how it has evolved historically its
exercise, on conflicts of interest, contradictions and internal confrontations. Power cannot be
exercised in isolation, but it needs support and alliances, even in the case of autocratic power
and absolute monarchies®.

The power acquires a more precise institutional character from the organization of the
liberal state and democratic political systems. Despite this, there have always been groups that
have tried to control the State for their benefit, who wish to limit citizenship, freedoms, and
individual rights. It could also be argued that the construction of a new liberal political order
was simply a ploy of power to be obeyed through institutional mechanisms. We could even
support that thesis in the same words of Jean-Jacques Rousseau in The Social Contract, where
he observed that "the strongest is never enough to always be the master or lord, without
transforming his strength into law and obedience into duty.” But in the same work he gave
arguments that opposed that interpretation, from the establishment of the social pact, when he
warned that "the force does not make the right and that it is not obliged to obey but the legitimate

powerst,

7 As we have tried to do, for example, in Capel, Arayaet al. 1983, and in other works.
% Qliva Gerstner 2012 b.

% I've talked about it in Capel, in publication.

100 The Social Contract, chap. 3.
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We can talk about all this; in particular, we must debate whether the State can regulate
the power of others to put it at the service of citizens; distinguish between political power,
economic power, social power; investigate the territorialization and socialization processes
associated with the exercise of power; and discuss whether it is as omnimous as some, for
example, Foucaultians claim, or if there are possibilities of liberation. Undoubtedly, national
structures facilitated and promoted the constitution of a single market and the penetration of
capital. But they also sometimes tried to control and regulate its entry and performance,
depending on the state's own interests.

They are not good times for states. Today there are many who tend to disqualify
democracy in general, and the liberal regime in particular, arguing that democracy does not
exist and the liberal state is at the service of the ruling classes. For many years, a discredit and
even a delegitimization of the States has been disseminated, which has penetrated widely on
the left and on the right. The accusations that the State is inefficient and unnecessary, typical of
neoliberal positions, have led to deregulation and privatization, which have been at the origin
of this economic crisis; the neo-liberals blame the organs of the public administration of not
serving, of being bureaucratic and inefficient, and pretend that the Market is much more
effective to make the economy work.

Can be; and many arguments in favor of it have been considered, from neoliberal
positions, and in the opposite direction. The question of whether states have been built in the
service of the ruling classes could be well defended from America, where many countries
became independent in a process led by the oligarchy. We can find explicit statements of the
moment of emancipation in which the linking of citizenship and property is affirmed. But it has
already been seen that things were much more complex; and few will doubt that independence
was a beneficial process for the continent.

The liberal State, as heir to many of the ideals of the Enlightenment, has fulfilled since
the nineteenth century functions of redistribution and social order to ensure the coexistence and
welfare of citizens, to the extent of their possibilities and economic resources. To the point that
we could say that "if the State did not exist, the poor would have had to invent it"0,

Because, if the State did not exist, who would play its role? The State can have a capacity
for integration and representation of collective interests, and can effectively perform

redistributive functions. Naturally, that means a democratic State, and in which democracy is

101 As | pointed out in Capel 2011, as opposed to an appointment made by J.-P. Garnier of David Harvey, according
to which “if the State did not exist, capitalism would have invented it”.
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continually perfected, which implies continuing to deepen it and in fulfilling its
functions. Which, in turn, involves political objectives, and willingness to achieve them also in
a democratic way.

That is, if there is a deficit of inclusion, we must talk about how to solve it; if there are
growing social demands, they must be examined; and if there are pressures for the containment
of public spending, this issue must be addressed and discussed if they are justified or if, instead
of containing it, it should not be increased, which naturally means, greater - and not less -
taxes; that is, greater capacity to obtain resources with a view to redistribution, to meet the

needs of the most disadvantaged. And convince voters of the importance of all this.

COMPARATIVE INTERNATIONAL PROGRAMS LOOKING TO THE FUTURE

We need to launch international programs on these issues. To begin with, about the crisis
of the Old Regime and the implementation of the liberal political regime; more specifically, on
the construction of national states, the influence of the Enlightenment ideas on liberal
projectsi®?, territorialization and socialization processes, and on the way in which the exercise
of power was organized by the Successive constitutions that have been elaborated. And about
how democratic pressure has allowed the participation of broader layers of the population.

It is suggestive to study how the identities of the new countries were built, the beliefs and
behaviors that were tried to be imposed, the myths and heroes that were proposed, the national
hagiographies and their political functions, the role of the school and the textbooks in
indoctrination and in the creation of citizens.

We need comparative studies of the entire Latin American and Latin American sphere to
understand how the tension between the supporters of the old regime and the liberal revolution
occurs in independent states, why intolerance and violence were imposed, against tolerance and
concord; as well as the responsibilities - surely shared - of both social groups. The nineteenth
century was a century of civil wars, of struggles for power, of revanchism, an order only
masculine, without any political sensitivity for the figure of women. We must also study the
role of heroes in the unification of independent nations, the functions assigned to education to
integrate and unify the nation and, above all, the popular classes; what did people, sovereignty,

nation representation mean? citizenship, freedom, republic, civilization, barbarism. The new

102 About Nueva Granda Gomez 1991; About New Spain Ribera Carb6 1998, 2006, 2012.
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rites, parties, celebrations, for those who promoted the emancipatory process, and how they
were perceived by the popular classes and those excluded from the system.

And we have to discuss the questions of why the ruling classes that promoted
independence with respect to Spain were unable to agree on mechanisms of union and
collaboration and, instead, promoted differences, confrontations, borders, separations; why in
Latin America, a multitude of states sometimes faced each other and not large territorial blocks
were built, as in Brazil, why those who lived in a New World were not able to build it together
and preferred to live in smaller and angrily confronted worlds between yes.

All this to imagine new forms of supranational collaboration, deepening of representative
democracy and the implementation of increasingly effective participation mechanisms.

THE STRENGTH OF THE 19TH CENTURY CONSTITUTIONS

With the introduction of the liberal regime, a path was opened that can lead to higher
levels of democracy, freedom, justice and equality.

Undoubtedly, precedents of pacts and political agreements could be used before the
creation of liberal states. In the debates that took place for the drafting of the Constitution of
Cadiz, arguments were made that had partially appeared in the 18th century, but then acquired

another character and meaning. So is perceived as the "Preliminary Discourse will i do in Cortes to

the pres ent Commission CONSTITUTION the draft it " -and certainly an attitude that sought to link

with tradition and anticipate criticism be imitating to the French revolutionaries-The precedents
that could be used for writing were presented, and the different traditions of the monarchy
territories, from Castile to Aragon and Navarre, and the limits to the real authority that existed
in them were mentioned. According to the constitutionalists, "the taste and love for our former
institutions included in bodies of Spanish jurisprudence” had been forgotten. For that reason,
the convening of Cortes - of ancient tradition, but not meeting in the eighteenth century - was
considered to be the means for the regeneration of the country.

In an opportunistic historical exegesis of the old codes, they could interpret that the
sovereignty of the Nation was already recognized in them. Reading the Fuero Juzgo, the code
elaborated in 1241 by Fernando 111 de Castilla, as a translation of the Liber ludiciorumfrom the
Visigothic period (Recesvinto Code, year 654), it could be affirmed that “the sovereignty of the
Nation is recognized and proclaimed in an authentic and solemn way in the fundamental laws

of this code”. According to that interpretation of the Visigothic and medieval text, it clearly
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stated that “the King must have rights with his people; expressly mandate that laws be made by
those who represent the Nation, together with the King; may the Monarch and all subjects,
regardless of class or dignity, keep the laws 7193,

It is true that in those ancient codes the king was subject to the law enacted because, as
stated in the first title of the Law | judge - "King faciendo law, must aver nomne King; et
faciendo torto loses nomne de rey”194. But, despite that, they were biased readings. Because
there is a fundamental difference between the codes granted by power, which already exist since
antiquity, and those that are the results of popular sovereignty.

Giving a constitution that established the rules of politics was a decisive step of the 18th
century. Three Constitutions had, in this sense, a great importance: that of the United States of
1787, the French Constitution of 1791 (which incorporated the Declaration of the Rights of
Man of 1789), and the Spanish Constitution of 1812.

In Spain the call in 1810 of general and extraordinary courts was a singular event. It was
no longer a simple advisory body, as the Cortes were before, but an expression of the sovereign
nation, and that would create through its representatives a political constitution for the
Monarchy. The Cortes were the ones that elaborated the laws, and therefore the society self-
regulated the rights of the individuals.

Since the second half of the 18th century, the idea, supported by Rousseau, that the law
was, or should be, an expression of the general will was spreading. That is why Parliaments (in
Spain the Cortes) with legislative functions would be an essential element for the elaboration
of the law and the defense of individual rights and freedoms. The general will established the
recognized individual rights.

The liberals of the nineteenth century inherited the debates of the Enlightenment and in
particular the Roussounian ideas about the social pact, which, had spread in metropolitan Spain
and in the American provinces!®. The editors of the Spanish Constitution of 1812 were able to
make, as we have seen, an interpretation in which the Cortes, as institutions where the general
will resided, could go back to the Middle Ages and even to the Visigothic kingdom, and use the

social pact as a social contract, which subjected individuals to the general will. More precisely,

103 Preliminary speech read in the Cortes when presenting the commission of Constitution the project of her, p. 6
and 7.

104 Fuero Juzgo, ed. 1815, Title I, 11, p. Il See also Book | "On the faceter of the Law et de la Ley" (in the Latin
version "De legislatore™).

105 Sarrailh 1957, Lewin 1967, Rea Spell 2000, among others.
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the idea of the social pact appeared in some American constitutions, as we have seen in that of
Antioquia.

It is not surprising that for the fascists, for the totalitarian in general, Rousseau's ideas
were the object of special animosity, the root of all evil. In fact, fascism, like other
totalitarianisms, hates democracy and exalts the state over individuals. An abhorrence that is
unequivocally reflected in the fascist political texts. For example, in the speech of José Antonio
Primo de Rivera in the founding act of Falange at the Comedy Theater in Madrid, in 1933:

“When, in March 1762, a nefarious man, whose name was Juan Jacobo Rousseau, published The Social
Contract , the permanent political entity ceased to be a permanent entity (...) Juan Jacobo Rousseau came
to tell us that justice and truth were not permanent categories of reason, but were, at every moment,
decisions of will (...).

And like that collective will, that sovereign will, is only expressed through suffrage, conjecture of the most
that triumphs over that of the least in the divination of the superior will, it came to be that suffrage, that
farce of the ballots entered in a glass urn, he had the virtue of telling us at every moment if God existed or
did not exist, if the truth was the truth or it was not the truth, if the country was to remain or if it was better

that, at one time, he committed suicide . (...) Hence came the democratic system, which is, in the first place,

the most ruinous system of waste of energy”1°.

But the founder of Falange, like the other fascists and totalitarian, was seriously
wrong. As well as others who recently disqualify the work of Jean-Jacques Rousseau'®’. No
puede denigrarse una obra que se iniciaba precisamente con la afirmacion de que “el hombre
ha nacido libre y, sin embargo, vive en todas partes entre cadenas"; que proponia el contrato
social con el objetivo de "encontrar una forma de asociacidn que defienda y proteja con la fuerza
comun las personas y los bienes de cada asociado, y por la cual cada uno, uniéndose a todos,
no obedezca sino a si mismo y permanezca tan libre como antes"”; que atribuye al pacto social
la capacidad de “dar existencia y vida al pacto politico”, al cual se le da movimiento a través
de la ley; que defiende que “la legislacion debe perseguir sobre todo la libertad y la igualdad; o
que, finalmente afirma que "el poder legislativo es el corazon del Estado”, que éste “no subsiste

por las leyes sino por el poder legislativo” y que establece que “la voluntad general es

196 Those ideas were reflected then formulated in the so-called “phalange points." The number 6 said that the State
is “a totalitarian instrument at the service of national integrity”, and that the Spanish would participate through
“their family, municipal and union function. The rejection of participation through political parties was total; and
more specifically: "The system of political parties will be relentlessly abolished with all its consequences:
inorganic suffrage, representation by fighting sides and Parliament of the known type."

107 As Philpp Blom 2012 has recently done.
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indestructible”1%®. Something that Colombians know very well, who can read on the facade of
the Palace of Justice of Bogoté these words of President Francisco de Paula Santander: “The
weapons have given you independence; the laws will give you freedom”.

Those who cheerfully disqualify the parliamentary regime are equally wrong. The
democracy of liberal states is still imperfect and incomplete, but it is more than what existed in
the past. You just have to practice it and deepen it. That it is formal is, at the outset, necessary
and important (in the face of disqualifications that have been made very briefly from the left),
although that does not mean that it should remain with the formulations that were given to it in
the 19th century.

At present it is common to question the State, delegitimize it, consider that state power
produces domination, which applies equally to all types of States, from totalitarian to
democratic. Despite the delegitimization of the state structure, it must be recognized that its
existence is very positive. Which does not mean that it must be immutable. We must always
adapt the political structures to the new realities.

What the Constitution of Cadiz and the others that were approved during the 19th century
established is the priority of the legislation emanating from the general will and of the Courts
or parliaments as the origin of the law. It was something truly revolutionary to establish
unequivocally that the Spanish Nation “is not and cannot be the patrimony of any family or
person” (art. 2), that “sovereignty resides essentially in the Nation, and therefore belongs
exclusively to it right to establish its fundamental laws “(art. 3), and that* the Nation is obliged
to preserve by civil and wise laws the civil liberty, property and other legitimate rights of all
the individuals that compose it ”(art. 4 ). There are clear restrictions on the authority of the king
(art. 172): he cannot prevent the holding of Cortes,

In addition, freedom of expression and printing were proclaimed, public education ("in
all the towns of the Monarchy, first-letter schools will be established”, art. 371), the abolition
of torture (debate in which an important role is the geographer Isidoro de Antillén), the freedom
of work and industry, which is affirmed in front of the former trade union organization.

Personal freedom is also guaranteed (art. 172); the requirement that the courts approve
taxes and equality in the tax system; the inviolability of domicile (art. 306), the freedom of the
press, the freedom of expression, the right to a public process, and that no person can be

detained if there are no laws that establish the crimes, and only with judicial mandate (art 287),

108 The Social Contract, the citations come from libro I, caps. 1, 6; book Il, chap. 6, and 11; book Ill, chap. XI,
and book IV, chap. one.
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which indicates that individuals can do what is not prohibited by law. Finally, article 371
established that "all Spaniards have the freedom to write, print and publish their political ideas
without the need for a license, revision or approval prior to publication, under the restrictions
and responsibilities established by law."

During the 19th century there were advances and setbacks in the recognition of these
rights, but the force of the established principles remained indelible and would, in the long run,
have lasting consequences®®.

In Spain the validity of the Constitution of 1812 was brief. It was abolished or revoked
by Ferdinand V11 after the king's return in 1814, and was only reinstated as a fundamental code
between 1820 and 1823. It would then be modified and surpassed by others. But his influence
was great. It opened the way to political debate, forced new details regarding the political
moment and new formulations. Initially it was the product of a minority; but his ideals were
spreading and gaining followers. Citizens already had it as a reference and would lead to the
demands for new rights; a frame of reference that could not be unknown.

The nineteenth century constitutions established parliamentary and representative
regimes, which acted on behalf of the sovereign nation. Over time, popular representation and
the possibility of endorsing the laws through a referendum meant progress in citizen
participation. It is true that during the nineteenth century citizenship was only a reality for small
groups!®0. However, the political developments of the nineteenth and twentieth centuries were
affirming equality, and extending rights, to growing layers of population?!?,

It could be argued, against the delegitimizing opinion that, thanks to the organization of
democratic states, since the 19th century there has never been greater freedom, culture, health,
peace, coexistence, and that the poor have never been more protected. It does not mean ignoring
the existence of great and unacceptable inequalities in the world, of the possible corruption of
power; but in all these dimensions we are better than in the past. Therefore, compared to those
who believe that the State must be destroyed, we can defend that if it did not exist, it would

have to be invented12,

109 Blanco Valdés 2010.

110 Sabato 1999 and 2001.

11 As shown, for example, in Aljovin de Losada and Jacobsen 1993.

112 This does not mean ignoring the link between power and the State, the expansive dynamics of the States, in
what Joan-Eugeni Sanchez has insisted (1981, 1992, 1994).
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POLITICAL IDEALS AND THEIR LIBERATING FORCE

Similar to how the enlightened of the eighteenth century or the liberals of the nineteenth
century, we should not be afraid of the great words or phrases that express ideals. Let's coin
them too and fight to make them happen. When the French revolutionaries launched the slogan
"Freedom, equality, fraternity", or when the Hispanic liberals wrote in the Constitution (art. 6)
that "the Spaniards must be fair and beneficial™ they were expressing ideals that with their same
formulation contributed to improve to society, giving them admirable goals. The same as when
the constitutionalists of Cadiz wrote that “the end of every political society is nothing more than
the welfare of the individuals that compose it".

In a similar way it happened later. The principles and ideals that have been introduced
have great strength. Today we must formulate them, defend them, strive to be recorded in legal
texts. If not us, others will know how to give them validity.

In any case, if it is the general will to establish it, we must convince people. Everything
must be democratically claimed by persuading citizens to choose progressive political options
that elaborate and pass laws that ensure justice and freedom. That is, we need not only ideals
but also pedagogy to convince the population of their goodness and need. It is certain that only
the left can save the world, but it must do so with democracy.

We must not be less daring than the Spanish and American constitutionalists who drew
up the 1812 Constitution, when after recognizing the link of the new code to tradition, they
added that the commission:

“He could not help adopting the method that seemed most analogous to the present state
of the Nation, in which the advancement of government science has introduced an unknown
system in Europe at the time when the different bodies of our legislation were published”!13.

So we must also do, since the changes of all kinds that have taken place are enormous; and
that, as in the past, innovations and unknown changes have been made throughout the world in
the times when the previous Constitutions were elaborated.

A constitutional text, like the legal codes, may be the occasion to paraphrase what the
editors of the Spanish Constitution of 1869 affirmed: that it could be the ardently desired step
of the conquests of democracy to the reforms of the future.

We should return to the origin, to the habit of agreeing on a declaration of the rights of
men, as human beings and as citizens. And surely we must also think about the obligations and

113 Preliminary speech, p. 5.
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duties with respect to the community, something especially necessary in these moments in
which closed individual, selfish and unsupportive attitudes often predominate.

These rights declarations will subsequently guide the development of legal norms to
safeguard them. Natural rights of all men, and rights as citizens and subject to a political order.

Today we must formulate clearly and with demand all the rights that citizens must
enjoy. There are many statements that have existed, and some have been reiterated recently in
relation to the debates on the right to the city; Many of those who claim today are, in reality,
rights of urban dwellers to citizens. For example, those formulated in the declaration of
rights recognized in the 2004 Right to the City Charter.

Among them, the most important are the economic, social, cultural and environmental
rights of city dwellers: the right to housing, access to public residential and urban services; right
to public transport and urban mobility; right to culture and leisure; right to the environment We
must demand the full exercise of citizenship, equality and non-discrimination, the need for a
solidarity economy, the social function of property, tax policies for all and progressive.

Also civil and political rights: political participation; right to democratic use of urban
public space; right to justice; public security and peaceful, supportive and multicultural
coexistence. Or the rights related to community management, to transparency in the democratic
management of society, the special protection of vulnerable groups and people. Absolute
rejection and condemnation of any type of violence.

Today the essentials are, in addition to the affirmation of equality and freedom, the right
to work, education, health and the deepening of democracy through participation. Regarding
work, equal access to it, and the minimum wage for all, is essential. In the understanding that
if no employment is found, the working time must be carried out for the community, according
to the training and abilities of each one.

Civil rights appeared as such before the State, as limitations on its power, and in particular
the government. In the constitutions of the nineteenth century one could distinguish between
civil and political rights. The first were for all nationals of a country. The latter for citizens who
met certain conditions and, from them, could participate and decide on community
issues. Today, much progress has been made and both rights tend to be united, although not
always. For example in the case of immigrants without the right to vote, or to be elected.

Initially, freedom was claimed against power, the claim for freedom meant the aspiration

for a clear separation between society and the State, as was done in the liberal constitutions of
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the 19th century. However, in the last two centuries, civil rights have been recognized which,
In some cases, require state intervention so that they can be realized.

Indeed, social rights can today demand the existence of a public power that guarantees
them and makes them possible. The State is there for it, to guarantee the fulfillment of those
rights: to housing, to work, to health, to education. And also to obtain resources that allow it,
through a progressive tax system that seriously harms those who have more.

There are many problems we have today and the difficulties we face. In any case, we
should not be overcome by the atmosphere of pessimism that sometimes surrounds us, by
adversities, by the difficulties that exist around us. Maybe we should have the same optimism
that, in much worse times than today, expresses the lyrics of the Colombian national anthem,

“In furrows of pain
good germinates now! "

At least we should strive to make it happen. Let us also express the rights we want, and
fight democratically so that they are fulfilled.
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